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RESTRICTION OF THE SUFFRAGE. 



There are two diametrically opposite theories touching the 
right of suffrage. One is that the universal enjoyment of the 
right to vote for public officers, and to fill offices in the gift of 
the people, is a right by natural law. This idea is grounded 
on the fiction that the obligations of municipal law arise out 
of a social contract, express or implied ; that by this contract 
suffrage, or voice in the affairs of government, is one of the 
incidental rights of citizenship, and consequently should be 
universal, especially in a representative form of government. The 
other is that, since the true object of government is the welfare 
of the whole, the-duty of the state manifestly is to consider 
whether suffrage may be more beneficially exercised by the 
many or the few ; that if it is the intelligence and virtue of the 
community which an elective legislature should represent, their 
suffrage must of necessity be limited; and that as the state 
may, in order to secure the general welfare, fix the qualifica- 
tions of voters, suffrage is, so far from being a natural right 
incident to citizenship, merely a political privilege. 

The first, namely, that suffrage ought to be universal on the 
assumption that it is a natural right, has been very generally 
condemned by publicists as erroneous in principle and inexpe- 
dient and dangerous in practice. It has never been accepted in 
the United States. No one has ever pretended that our State 
governments were originally constituted upon any such a per- 
nicious theory; nor has any American statesman above the 
grade of the average demagogue ever committed himself to un- 
qualified suffrage as a matter of policy. Suffrage has never been, 
nor is it now, universal in any of the States of the Union. Women 
do not vote, and yet they are citizens. Even manhood suffrage is 
nowhere quite universal. All the State governments annex to 
its exercise certain qualifications, such as age and terms of pre- 
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vious residence ; and in addition to these, the elector is usually 
the subject of certain taxes. In some of the States, as for 
instance in Connecticut, he must have served in the militia; 
in others, a property qualification has always been required. 
In Rhode Island, every voter must be a freeholder, and the 
value of his freehold must not be less than $134. And by none 
of the Constitutions of the original thirteen States was the bare 
fact of citizenship a qualification to vote for public officers. 
Citizenship invested its possessor with certain inestimable priv- 
ileges and immunities of a fundamental character, but the right 
to vote or hold office was not among them. 

The idea of unqualified or "tramp" suffrage, like communism, 
with which it is closely allied, seems to be of modern origin ; 
and, like that and kindred isms, it usually finds advocates and 
apologists in the ranks of the discontented, improvident, igno- 
rant, vicious, depraved, and dangerous classes of society. It is 
not indigenous to the soil of the United States. It originated in 
the slums of European cities, and, like the viper in the fable, has 
been nurtured into formidable activity in this country by misdi- 
rected kindness. 

But it has been asserted and believed, especially on the 
opposite side of the Atlantic, that our federal Constitution, as 
amended by articles xiv. and xv., fastens upon us the doctrine 
of unqualified suffrage. This is a very common error of opinion 
among the European masses, who know almost nothing of our 
complex system of government. But English journalists and 
magazine writers, who are in a great measure responsible for it, 
ought to know better. Even a superficial acquaintance with the 
origin, history, and present provisions of our Constitution, 
ought to be sufficient to dispel such an illusion. 

By our old Constitution of 1777, known as the " Articles of 
Confederation," representatives in Congress were " appointed in 
such manner as the Legislature of each State should direct"; 
and, by the provisions of nearly all the State Legislatures, some 
kind of property qualification was required, as well of the 
elector as of the elected. By our present Constitution, adopted 
in 1787, the House of Representatives is " composed of members 
chosen every second year by the people of the United States " ; 
and the electors of such members " must have the qualifications 
requisite for electors of the most numerous branch of the State 
Legislature " (Art. I., Sec. 2). That is to say, all persons quali- 
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fied by State laws to vote for members of the lower House of the 
State Legislature, are, by that fact alone, qualified to vote for 
members of the lower House of Congress ; and it follows, as a 
natural sequence, that persons not so qualified are not legal 
voters at national elections. Even the "times, places, and 
manner of holding elections for senators and representatives " 
in Congress, are regulated by local or State legislation. True, 
" Congress may at any time by law make or alter" these regula- 
tions as respects the election of representatives, though not as 
to senators; but this provision has never been held to extend to 
the power of fixing the qualifications of electors ; that has always 
been regarded as an exclusive prerogative of the States. 

It is very true that, by provisions of the Fourteenth Amend- 
ment, there is now a citizenship of the United States quite inde- 
pendent of citizenship of an individual State. In other words, 
a man may now be a citizen of the United States without being 
a citizen of any one State of the Union ; and a citizen of an 
individual State is, according to the tenor of recent judicial 
decisions, merely a citizen of the United States residing in a 
State. But it by no means follows that suffrage is a necessary 
incident of such national citizenship. The weight of judicial 
opinion is directly to the contrary. Suffrage is one of the 
ehiefest functions of citizenship, and its just and constitutional 
possession is the highest evidence of citizenship ; still, a man 
may be a citizen without it. The proposition laid down by 
Justice Curtis (in 19 How., 581) that " the enjoyment of the 
elective franchise is not essential to citizenship," has never been 
set aside. 

The Fourteenth Amendment of the Constitution, after defining 
citizenship of the United States as embracing " all persons born or 
naturalized in the United States and subject to the jurisdiction 
thereof," prohibits the individual States from making or en- 
forcing any law abridging " the privileges and immunities of 
citizens of the United States"; and this has been cited in sup- 
port of the assumption that the States are prohibited from 
limiting the elective franchise. The question, then, is, What are 
these " privileges and immunities " ? 

The terms are not new in the Constitution. They were in it 
more than three-quarters of a century before the Fourteenth 
Amendment had an existence. They occur in the second section 
of the fourth article, which declares that " the citizens of each 
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State shall be entitled to all the privileges and immunities of 
citizens of the several States." There were, then, certain " privi- 
leges and immunities " incident to American citizenship at the 
time of the foundation of the government ; and they were of a 
character so sacred that the framers of the Constitution thought 
it necessary to prohibit the States from interfering with them. 
But the fathers were equally careful, as we have just seen, to 
reserve to each State the right to fix the qualifications of elect- 
ors ; and this right has been always asserted, maintained, and 
exercised by the States in their local legislation prescribing the 
prerequisites of age, residence, payment of taxes, etc. It is 
manifest, therefore, that suffrage was not considered one of the 
" privileges and immunities," the abridgment of which was pro- 
hibited to the States. 

The expression, then, must be understood as limited to those 
"privileges and immunities" which attach to the essence of 
citizenship ; such, for instance, as protection in the right of per- 
son and property, the enjoyment of life and liberty, the right to 
acquire and possess every species of property, and to pursue 
and obtain happiness, subject only to such restraints as the 
government may prescribe for the good of the whole. Thus, 
for example, that no greater burdens can be imposed on a 
citizen of one State temporarily residing in another than are 
imposed on the citizens of the latter. In other words, the 
clause was simply meant to guarantee equality in the enjoy- 
ment of the fundamental or so-called private rights, as between 
citizens of the several States while in the same State. It has 
never been construed otherwise by our national tribunals ; and 
no intelligent American lawyer would hazard his professional 
reputation by asserting that, as used in the Fourteenth Amend- 
ment, it confers the right of suffrage. 

Nor does the second section of the amendment confer this 
right upon " all male citizens of the United States twenty-one 
years of age," though the contrary has been loosely asserted. 
The first clause of the section relates exclusively to the method 
of apportioning representation among the several States. It 
supersedes the old method, and counts " the whole number of 
persons in each State " (exclusive of Indians not taxed), instead 
of determining the apportionment, as formerly, by " adding to 
the whole number of free persons three-fifths of all other per- 
sons." That is, when the negroes were held as slaves, five 
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counted as three; but now that they are free citizens, each 
counts one in the apportionment of representation. But the 
qualifications of electors remain as provided for in the first 
article of the Constitution. This is manifest from the language 
of the final clause, which is as follows : 

"But when the right to vote at any election for the choice of electors 
for President or Vice-President of the United States, Representatives in 
Congress, the executive and judicial officers of a State, or members of the 
legislature thereof, is denied to any of the male inhabitants of such State, 
being twenty-one years of age, and citizens of the United States, or in any 
way abridged, except for participation in rebellion or other crime, the basis 
of representation therein shall be reduced in the proportion which the num- 
ber of such male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State." 

Now, while every one acquainted with the discussions at 
the time knows very well that this clause originated in a 
purpose to enfranchise the negro as a class, it seems almost 
incredible that any intelligent man should conclude that it was 
designed to take away from the States the right, which they 
had exercised from the foundation of the government, to fix the 
qualifications of electors. It certainly does nothing of the kind. 
Each State is still competent, and exclusively so, to fix its own 
standard of suffrage. But if, in doing this, it should exclude 
from the privileges of the ballot male citizens of the United 
States twenty-one years of age, a proportionate diminution of 
its representation, under the new apportionment, would neces- 
sarily follow. It would lose, not as a penalty, but as a sequence, 
a portion of its numerical representation in the lower House of 
Congress. 

Nor is the right of the State to fix the qualifications of voters 
seriously interfered with by the Fifteenth Amendment, which 
merely provides, as a supplement to provisions in articles xiii. 
and xiv., that the standard of suffrage shall be impartial. 
There must be no discrimination on account of " race, color, or 
previous condition of servitude." No other restriction is imposed. 
The State Legislature may still exclude ignorant and vagrant 
white men from the privileges of the ballot ; and it may, with 
equal impunity, exclude ignorant and vagrant negroes from its 
privileges. But, in either case, the line must be drawn without 
reference to race distinctions. No man, white or black, can be 
denied the ballot merely because he is white or black. Hence a 
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statute fixing an educational or property qualification without 
regard to " race, color, or previous condition of servitude " would 
not fall within the prohibition. 

The question, then, is one of policy merely. The State has 
only to consider, first, whether its own domestic government 
would not he improved by a judicious restriction of the suffrage; 
and, second, whether it would not really gain, rather than lose 
influence in the councils of the nation by such a measure. Its 
present quota of representation in the Senate would remain un- 
changed ; and by a loss of two or three demagogues in the lower 
House, it would incur no actual loss of influence therein. Every 
one experienced in public affairs knows that it is not in the num- 
ber, but in the ability and character of their representation, that 
the people of any given State attain to influence in the national 
legislature. We cannot, by any political contrivance, annul the 
divine law by which one wise man counts for more in delibera- 
tive assemblies, and in the destiny of the world generally, than 
any number of fools. 

That the spirit of our government has been undergoing a 
rapid change during the past quarter of a century, every intelli- 
gent man realizes fully. But these changes are all due to ante- 
cedent causes. It is a futile misrepresentation of facts to say 
that the constitutional amendments opened the flood-gates of 
universal suffrage. It was the State governments themselves 
that sowed the dragon's teeth. The craze for universal suffrage 
broke out among them some forty years ago, and since then 
their legislation shows a rapid destruction of former constitu- 
tional checks. Long before the late amendments to the federal 
Constitution were dreamed of, the State governments, with hardly 
an exception, had already degraded suffrage, increased the num- 
ber and frequency of elections, made nearly all offices elective 
for short terms, and stripped the local judiciary of its ancient 
independence and dignity. All history proves the danger of 
such an experiment — if, indeed, that can be called an experiment 
which has been so often tried, and has so invariably failed, in 
other countries. The danger consists in the spirit of faction, 
and the power of active, ambitious, unprincipled, and reckless 
demagogues to control the popular voice for their own 
selfish purposes. But when such methods are applied to the 
selection of judicial officers, the case becomes infinitely more 
serious, because its natural tendency is to break down and de- 
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stroy the independence and integrity of the administration of 
justice. And yet, contrary to the teachings of history, and to 
the dictates of enlightened reason, this is precisely what nearly 
all the States have done. Some of them compromised with this 
demagogue spirit by making their judges elective by the legisla- 
ture for short periods of one, two, and three years ; but the ten- 
dency in all was toward an elective judiciary by universal suffrage 
for short periods. The consequence has been that, in some of 
the States, the local tribunals are little else than political clubs, 
and an able and pure administration of justice is exceptional. 

We are in the habit of charging this failure of justice to the 
jury system ; but where the judge himself is selected by the mob, 
and is, in too many instances, merely an ignorant ward politician, 
why attempt to make a scape-goat of the jury? Surely if a man 
is deemed competent to pass upon the legal and moral qualifica- 
tions of the judge, he ought to be considered sufficiently well- 
informed and honorable to decide upon the mere issues of fact 
ordinarily submitted to a jury. 

Happily the national government still preserves its inde- 
pendent judiciary. But the demoralizing effects of the danger 
of demagogism are apparent in nearly every other department. 
If we examine the make-up of Congress we find many pain- 
ful evidences of this. We cannot resist the conclusion that 
there has been a general deterioration ; not merely in respect to 
learning and ability, but in character and integrity also. It con- 
tains more professional demagogues than formerly ; and their 
increase has been out of all proportion to the increase of popu- 
lation. If we compare its daily proceedings with those of 
former times, we are struck with the great increase of purely 
" buncombe " resolutions. How much more frequent is the small 
demagogue's cry of " economy " than formerly ! Every Presi- 
dential election is now preceded by a foolish wrangle over the 
appropriation bills, though the treasury contains millions where 
it formerly had hundreds ; but when the election is past, how 
ready these " economists " are to squander large sums in mere 
sham " investigations " ! And how much more frequent than 
formerly are measures proposed with a full knowledge of their 
absurdity and in the hope and expectation that they may not 
pass ; or, if they should pass, then comes the shameless apology 
or explanation that they " amount to nothing," and were merely 
intended to satisfy some insane local clamor. 
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Congress contains another element which is comparatively- 
new. Lucky speculators and stock-jobbers — possessors of sud- 
denly acquired wealth by some capricious and unexpected turn 
of good luck — seem to be pressing into it from all sides; and as 
it would sound very ludicrous to ascribe their elevation to their 
brains, it must be put down to their money. It would be quite 
as ludicrous to assume that they are somehow miraculously 
transformed into statesmen by the mere transfer of their bodies 
to seats in Congress, or that their methods of treating questions 
of state-craft differ materially from their accustomed method of 
treating questions with which they are more familiar, namely, 
by the standard of money alone. It ought to create no surprise, 
then, if monopolies and moneyed corporations should sometimes 
make their power felt at the national capital, and that legislation 
should take the direction indicated by the lobby. The marvel 
is not that " jobs " and legislative scandals should be more fre- 
quent than formerly, but that they should not be more frequent 
and shameless than they are. 

We hear a great deal just now about civil service reform, 
and all efforts in that direction are highly commendable. They 
respond to an enlightened and patriotic sentiment which rises 
above all considerations of mere party. But why attempt the 
impossible task of cleansing the stream before purifying the 
fountain 1 Why not adopt the more rational course of purifying 
the fountain, and thus prepare the stream to cleanse itself? 
Who does not perceive the impracticability of any substantial 
or permanent reform in our civil service without the hearty 
cooperation of Congress? But this cooperation can never be 
obtained so long as congressmen regard civil offices as rewards 
for political influence ; and such offices will continue to be so 
regarded by them just so long as seats in Congress are won by 
promises of reward for services at the primaries. And the 
managers of the primaries will continue to decide who shall go 
to Congress just so long as more than one-third of the voting 
population is illiterate and hopelessly ignorant of their duties 
and responsibilities as electors, as is the case to-day in nearly 
half the States of the Union. Consequently, with universal or 
" tramp " suffrage, no civil service reform worthy of the name 
is possible. 

To check this downward progress, two methods have been 
suggested. One is a system of compulsory education by the 
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national government; that is, that the government become 
paternal in form, and, by playing the rdle of school-master, 
endeavor to educate the masses up to a given standard of intel- 
ligence and virtue. The other is that, since it was they who put 
us on the downward slope to perdition, the State govern- 
ments shall now put on the brakes, by restricting the privi- 
leges of the ballot to persons qualified by intelligence to use 
without abusing it, and, above all, by abolishing their foolish 
constitutional provisions for an elective judiciary for short 
periods. 

The first meets with opposition from the "State Eights" 
people. In politics, as in religion, prejudice is sometimes 
stronger than principle; and the party that fought national 
banks, opposed internal improvements by the general govern- 
ment, and now relinquishes its cherished dogma of " State 
sovereignty" with a sort of mental reservation, would not 
readily favor a system of compulsory education by the national 
government. The measure is open to the objection, also, that, 
even if successfully inaugurated, one generation must pass 
away before its benefits could be realized. It would, moreover, 
involve some important modifications of our naturalization laws. 
Naturalized foreigners have usually passed that period of life 
wherein character yields to the plastic hand of the school- 
master ; but if they were still of teachable age, we could hardly 
undertake to educate the illiterate and morally deformed of the 
whole world. 

The second proposition excites opposition from a class of 
humanitarians. Like the Jacobins of the first French Revolu- 
tion, they never weary of shouting, " Universal fraternity and 
equality." They assume that any restriction of the ballot im- 
plies distrust of the people, and that distrust of the people 
proceeds from a want of high moral perceptions. Unlike the 
Jacobins, they are probably sincere in this belief ; but if we 
grant their sincerity, it must be at the expense of their under- 
standing. For it seems never to have occurred to them that the 
question is not one of morals at all, but one of judgment only. 
It seems never to have occurred to them that a man may 
honestly disbelieve in the political capacity of the mob without 
being deficient in Christian or humanitarian principles ; that 
there is a wide distinction between equality before the law and 
equality of the right to govern ; and that it is sheer nonsense 
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to talk about a thing being "right" or " wrong," when we only 
mean that it is either wise or foolish. 

Again, it is objected that any restriction of the ballot, after 
suffrage has become so well-nigh universal, is impracticable; 
that it implies a higher degree of moral courage than is usually 
found in representative assemblies; that demagogues would 
oppose, and timid but well-meaning men fear to advocate it; 
and that, as the demagogues would thus have the balance of 
power, they would be able to create civil commotion. 

Let it be admitted, then, once for all, that no great political 
reform has ever yet been inaugurated or carried out by timid 
men; and, therefore, that timid men would do well to follow, and 
not lead, in a reform like this. Let it be admitted, also; that 
demagogues usually oppose whatever they conceive to be an at- 
tempt to lessen their power ; and that, as qualified suffrage would 
be such, they would certainly oppose it. Let it be admitted, fur- 
thermore, that demagogues of the very worst type are already 
powerful in our state and national politics; and that, as they 
have no interest in the affairs of government beyond their own 
selfish ends, they would most likely not hesitate to create com- 
motion, if by so doing they might keep themselves in position. 
The reply is, that if they are already so powerful as to make 
cowards of honest men, that is but an additional reason why the 
reform cannot begin too soon, nor be too vigorously prosecuted. 
It might indeed create some commotion. There was, according 
to the classic poet, commotion in heaven when the arch-dema- 
gogue was cast out from the celestial kingdom; his disciples 
and imitators in the natural world would hardly be more con- 
siderate. But if it was expedient to hazard the peace of heaven 
in order to rid it of his power, why should it be thought inex- 
pedient to run the same risk here below in order to get rid of 
his imps in politics ? The midnight fire-bell, says another of our 
classics, is seldom a tocsin of agreeable import; it generally 
creates commotion, and the result of the disturbance may be 
injurious to weak nerves ; but it is usually accepted by prudent 
men in preference to a hopeless conflagration. 

No thoughtful man in this country believes for a moment 
that things can long continue as they now are. A change of 
some sort is inevitable. Either the national government must, 
as a defensive measure, establish and maintain a system of 
public instruction, quite regardless of "State Rights"; or the 
VOL. cxxxtx.— NO. 336. 36 
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States themselves must take the initiative, either by estab- 
lishing efficient systems of public instruction or by a judicious 
but impartial restriction of the suffrage. In default of some 
such measures, our political disorders must, of necessity, go on 
from bad to worse until they "burn themselves out"; and this 
burning-out process must ultimately end either in organized 
anarchy, such as now exists in some of the little Spanish- 
American Republics, or in a military despotism, such as followed 
the disorders of the first French Republic. Either our civiliza- 
tion must be sacrificed to licentiousness and anarchy under a 
false conception of " liberty and equality," or a portion of that 
licentiousness which we mistake for liberty must be sacrificed 
in order to preserve our civilization. 

William L. Scruggs. 



